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ABATEMENT. 

No action shall abate by the death of a party, if the cause of action sur- 

vive or continue. Shields et al. v. Lawrence, 43. 
ACCOUNT. 

In a mutual running account betweeen a commission merchant and his cus 
tomer, where neither party makes any specific application of certain 
eotton shipped by the customer, in paymen* of advances made by the 
merchant: Held, that the cotton so shipped was to be applied in pay- 
ment of the items of the merchant’s account, as they were respectively 
made ; ¢. g. the first item on the debit side is discharged or reduced by 
the first item on the credit side. Jenkins & Co. v. Smith, 296. 


See Evidence, 11. 
Supreme Court, 2. 
Counter Claim. 


ACTIONS. 

1. An action brought to foreclose a morigage upon a tract of land, cannot 
be joined with an action to recover the possession of another tract of 
land—causes not arising out of the same tra’ saction, or transactions 
connected with the same subject of action. Zdge-ton v. Powell, 64 


2. Several causes of action may be joined in one complaint, provided all of 
them arise out of any one of the classes specified in the C. C. P.——e. 
g. **(2.) contracts expressed or implicd,’’ Sutton v. McMillan, 102. 


8. An action to try the right of an incumbent to any publie office, may be 
brought by the Attorney General upon his own information, or, upon 
the complaint of any private party. Attorney General y. Hilliard, 163. 


4. Whenever a person is compelled to pay a public officer, in order to induce 
him to do his duty, fees which he had no right to claim, they can be 
recovered back. Robinson v. Ezzell, 231. 


5. In an action against a Bank, to recover the amount of certain bills issued 
as currency, it is not necessary to join as plaintiffs, all persons holding 
bills of such Bank ; for being in the nature of a creditor’s bill, such 
holders may at any time come in, be mad parties, and share the re- 
covery. Wilson & Shcber v. Bank of Lexington, et al., 621. 


6. And when, in such action, relief is demanded against the individual 
stockholders as well as against the Bank, such stockholders being rep- 
resented by the Bank, need not be made parties defendant. bid. 


7. Nor need such stockholders be made parties, a though certain parties are 
individually sued in the same action, who had bound themselves to in- 
demnify the stockholders against loss, on acceunt of the bills sued upon 
not being paid. did, 


42 








8. An action is well brought for the recovery of certain bills, when ‘t is 
against the Bank issuing the same, and against another Bank which 
agreed to redeem the same, and also against certain individuals, who 
by written covenant agreed that the bills should be redeemed, and the 
individual stockholders saved from loss. J bid. 


9. In an action against an insolvent bank and the stockholders the ein, on 
account of their individual liability, and also against certain trustees of 
the bank: Held,not to be error in the Judge below, to overrul: a de- 
murrer, assigning as grounds, the improper joinder of diff rent causes 
of action. Glenn v. The Farmers’ Bank, 625. 


See Abatement, 1. 
Agent,-1. 
Consideration, 
Counter-Claim, 1. 
Executors and Administrators, 1& 
Feme Covert, 3. 
Infant, 4.- 
Injunction, 1, 5. 
Municipal Corporations. 
Practice, 2. 
Statute of Limitations, 2, 3. 


ADULTERY. 
See Divorce. 


ADMINISTRATOR DE BONS NON. 
See Executors and Administrators, 8, 9. 


ADVANCEMENTS. 


A father made advancements to four of his children, to the value of $1,200 
each ; to four others he advanced nothing. Those to whom he had made 
advancements were also his sureties, and he was otherwise indebted to 
them. To pay his debts, and save his sureties from loss, he conveyed 
all his property in trust ; the sureties, his creditor children, at the same 
time covenanting with the others, that in case the property was insuf- 
ficient to pay the debts of the father, and also to make those who had 
received nothing, equal to themselves, that they would apportion the 
advancements they had received, so as to make all the children of their 
father equal; Jt was held, that the proper construction of this covenant 
was, that if the father, on the close of he trust, should owe the creditor 
children more than the amount of their respective advancements, they 
should pay back nothing; but if he owed them less than their advance- 
ments, the difference (being the true debt due to the father) was to be so 
apportioned as to make all equal. Bason v. Hardin, 281. 


See Landlord and Tenant, 4. 








AFFIDAVIT. 
See Attachment, 3. 
Executors and Administrators, 3. 
Practice, 4, 5. 


AGENT. 

1. P contracts with K as follows: ‘ And I further agree that in the event, 
that I shall not sell any of the goods, &c., shipped and delivered to me 
by the said K, that I will not make any charge thereon, and that I will 
hold the same as his property and as his agent aforesaid, subject to his 
order, and to be disposed of in any manner that the said K shall direct :”’ 
Held, that P had no estate in the goods whatever, and that an action for 
their conversion was properly brought by K. Kerchner v. Reilly, 171. 
Where one who sold goods on his own account failed, and afterwards 
sells goods at the same place, as agent for another, itis proper that he 
should in some way notify the public of the change in the nature of his 
business: Jt maybe, that if no such notice is given, a person who igno- 
rantly gives credit to the agent in the belief that he is acting upon his 
own account, wuld be entitled to set up such a defence against the 
principle. Such notice need not be necessarily given by publication in 
the newspapers ; any equivalent manner of making the same public will 
suffice. Ibid. 


3. An agency to receive certain articles of personal property, is no evi- 


dence of an agency to dispense with the delivery of such articles. Boyet; 
v. Braswell, 260. 
See Evidence. 
Specific Performance, 2. 


Where a defendant agrees to deliver certain goods, with a proviso that the 
agreement shall be void, in either of two events; such condition is a sub- 
sequent one, and on the trial it was incumbent on the defendant to show 
that at least one of the events, which was to avoid the agreement, had 
occurred. Speer v. Cowles, 265. 

See Landlord and Tenant, 3. 
Appeal, 7. 
Attachment, 2. 
Specific Performance, 2. 


ALLOWANCE. 
See Probate Court, 6. 


AMENDMENT. 


1. It would be a serious obstruction to the administration of justice, if 
transcripts sent from one Court to another, sometimes loosely made up» 
could not be amended by the original records. The Courts have author- 
ity so to amend, in order to make such transcript conform to the original 
record. State v. Buckley, 388. 
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2. When an amendment lies within the discretion of the presiding Judge of 
the Superior Court, this Court will not review the exercise of that dis- 
cretion. Lippard v. Roseman, 427. 


See Probate Courts, 3, 4. 
Bastardy, 1. 
Deed, 1. 
Practice, 2. 


ANSWER, 


See Evidence, 13. 
Pleading, 2. 
Superior Courts, 2, 


APPEAL. 


1. An appellant, if not allowed by the Court toappeal without security, must 
file his appeal bond at the term at which the case was tr ed, or the appeal 
will be dismissed. State vy. Hawkins, 180. 


2. From a general verdict of “‘not guilty”? in the Court below, no appeal 
lies to this Court. State v. Armstrong, 193. 


3. An appeal to the Supreme Court will be dismissed, when the defendant 
files no appeal bond, and there is no order allowing him to appeal with- 
out, granted upon the usual affidavits of inability, &c. State vy. Putrick, 
217. 


4. An appeal by a Railroad Company, (the defendant,) from the assessment 
of damages by Commissioners appointed in pursuance of its charter, 
brings up the whole case into the Superior Court, where the parties can 
have every right relating to such damages, adjusted and determined. 
Phifer vy. The N. C. Central Railroad, 433. 


5. Therefore a special action involving the same rights will be dismissed with 
costs. Ibid. 


6. When a Judge below refuses to give a judgment prayed for, (except in the 
case of his refusal to grant an Injunction,) no appeal lies to this Court. 
Maxwell y. Caldwell, 459. 


. Within certain limits, the parties may, by consent, waive the time of com- 
plying with the rules for perfecting an appeal, and the Supreme Court 
will respect sueh agreements between counsel, if they appear upon the 
record. If such agreement does not appear, the Supreme Court will ad- 
here to and enforce the rules prescribed in the Code of Civil P ocedure 
Wade y. City of Newbern, 498. 


‘8. ‘Where, upon a trial in the Court below, the plaintiff asked for a new trial 
and upon its being refused, appealed to this Court, and at the same time 
the defendant appealed ; and in this Court, the judgment of the Court 
below was affirmed, dismissing the plaintiff ’s action ; in such case, the 
appeal of the defendant to this Court will be dismissed with costs. 
Horne vy. Horne, 534. 


‘See Justices of the Peace, 3. 
Practice, 6, 8, 9, 10. 


~ 
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APPEAL BOND. 
See Appeal, 3. 


APPRAISERS. 
See Homestead, 4. 


ARREST. 


A citizen of another State, voluntarily attending one of our Superior Courts 
as a witness, is privileged from arrest in civil cases although no subpena 
has been served on him. Ballinger v. Elliott, 596. 


ASSAULT AND BATTERY. 
See Justices of the Peace, 4, 5. 


ASSENT. 
See Feme Covert, 1, 2. 


ASSETS. 


See Executors and Administrators, 2, 5. 


ASSIGNEE. 


See Bankrutcy, 1. 
Landlord and Tenant, 2, 4. 


ASSIGNMENT. 


A debt may be verbally assigned ; and the assignment, if made for a valua- 
ble consideration, will hold good against the lien of an attachment sub- 
sequently obtalned. Jontou and wife y. Griffin, Bro, & Co., 362. 


ATTACHMENT: 


1. Where a plaintiff in an attachment recovered judgment against the de- 
fendant therein, for the amount of his debt, and at the same term, a 
judgment was rendered on the replevy bond of the defendant, which 
was subsequently stricken out: Held, that striking out the judgment on 
the replevy bond, did not disturb or vacate the first judgment against the 
defendant in the attachment. Zoyan v. Wilkins, 49, 


2. A plaintiff in an attachment, levied on the property of the debtor, accept- 
ing a deed of trust from such debtor to all his creditors, and signing an 
agreement providing for the payment of the debts of th: debtor prorata, 
rele :ses the lien acquired by the levy of the attachment, and must take 
his part with the creditors secured in the deed. Rahily v. String- 
JSellow, 328. 

3. When the defendant in attachment, moves to vacate the same, for causes 
appearing in his affidavit, it is not necessary to serve the plaintiff with a 
copy of such affidavit before the motion is heard. Fulmer y. Bosher & 
Clark, 371. 

See ASSIGNMENT, 2. 














ATTORNEY GENERAL. 
See Actions, 3. 


AUDITOR: 
See Mandamus, 1, 2, 3. ~ 


BAIL: 
See Executors and Administrators, 3. 


BANKRUPTCY: 

1. A person who borrows of another personal property, cannot avoid return- 
ing the same, or paying for it, by alleging that since he borrowed the 
property, the owner has gone into bankruptcy, and the property belongs 
to his assignee. Lain v. Gaither, 234. 

2. Where A made a general deposit of a sum of money with B, and after- 
wards brought an action against him to recover the money, to which B 
pleaded his discharge in bankruptcy: Held, that such deposit did not 
come within the exceptions preventing a discharge, embraced in the 33d 
section of the Bankrupt Act. Harvey v. Devereux, 463. 


See Landlord and Tenant, 2. 
Evidence, 5. 


BANKS: 
See Action, 5, 6, 7, 8. 


BASTARDY: 
1. Proceedings in Bastardy are not quasi criminal; and the record of such 
proceedings may be amended in the Superior Court, as are records in 
other civil cases amended. State ex rel. Hicks v. Higgins, 226, 


2. Depositions are admissible in evidence on the trial of an issue in Bastardy, 
as they are in other civil cases. State ex rel. Tidline y. Hickerson, 421. 


BATTLE’S REVISAL. 
See Sheriffs, 2. 


BEST IMPRESSIONS. 
See Evidence, 4. 


BILLS, NOTES, &C. 

1. A note given for the balance of the purchase money, at an execution sale 
to the legal representative of the execution debtor, stands upon the same 
footing as other notes due without condition, and no demand for the 
payment of the same, is necessary before suit. Love v. Johnston, 415. 
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2. Before an action can be sustained against au endorser of a draft, it must 
appear that the same has been presented to the drawee for acceptance or 
payment, and that due notice has been given to the endorser of its non- 
acceptance or non-payment. Long v. Stephenson, 569. 


See Evidence, 2. 
Legislative Scale. 


BILL OF REVIEW. 
See Sale of Land for Partition. 


BORROWED MONEY. 
See County Commissioners, L 


BOUNDARY. 
See Judge’s Charge, 1. 


BURGLARY. 

1. It is error on a trial for burglary, for his Honor to charge the jury, that if 
they believed “‘ from the evidence, that the prisoner was in possession of 
the watch and chain in Danville, on the Monday after the same had been 
stolen on the previous Saturday night in Greensboro, the law presumed 
that he was the thief, and that the prisoner was ‘bound to explain satis 
factorily, how he came by the stolen goods.’ State vy. Graves, 482. 

. The rule is, where goods are stolen, and found in possession so soon ther - 
after. that he could not reasonably have got the possession unless he had 
stolen them himself, the law presumes he was the thief. Jbdid. 


3. A sto ehouse, which is used as a regular sleeping apartment, although 
so used for the sole purpose of protecting the premises, is a dwelling 
house in which burglary may be committed. Sfate v. Outlaw, 598, 


4. In an indictment for burglary, where the house alleged to have been broken 
into was a dwelling house belonging to A, though occupied by one of his 
employees: Held, that charging in the indictment, the honse as ‘the 
dwelling house of A,’’ instead of ‘“‘a dwelling house of A,” &c., is not 
such an inaccuracy as to vitiate the indictment. bid. 

5. It is settled, that if the servant, cle-k or employee, occupy the house 
broken into, but have no estate therein as leasee, or tenant at will, or a 
tenant at sufferance, it should be charged to be the dwelling house of the 
ewner. Ibid. 


4) 


CARDING MACHINE. 
See Fixtures, 
Mortgage, L 


CHATTELS. 


Fructus industriales are chattels; and a conveyance of one’s “entire crop of 
corn,”’ whether growing or unplanted, isa chattel mortgage. Robinson 
v. Zzzell, 231. 


See Legacy. 
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COMMISSIONS. 
See Executors and Administrators, 10. 
Probate Court, 7. 


COMMON CARRIER. 


Where the plaintiff contracted with the defendant, a common carrier for the 
transportation of a number of horses, and the horses were placed in the 
defendant’s cars, whose agent ordered a servant to lock the cars, and 
the servant was prevented from doing so by the agent of the plaintiff, 
and on the passage some of the horses were lost ; Held, that the defen- 
dant was guilty of no negligence in failing to lock the door, and was not 
Mable for the less of the horses. Lee v. The Raleigh & Gaston R. R., 236. 


COMPENSATION. 
See Sheriffs, 4. 
COMPLAINT. 


1. It is error to dismiss a complaint, because the defendants are summoned 
to answer the complaint of A :nd B alone, and the complaint is in the 
name of A and Band others. Wilson & Shober v. Moore et al, 538. 


2. Where the summons is to A and B in their individual capacity, and also as 
executors, and the complaint is against them as individuals and execu- 
tors, and also as agents or trustees as well as stockholders, &c., it is 
error to dismiss the complaint. bid. 


3. Where a summons concludes with a demand of the relief demanded in the 
complaint, and the complaint shows a cause of action arising out of con- 
tract for the recovery of money only, and demands judgment fora 
specific sum, and for s..ch other and further relief, &c., the complaint 
should not be dismissed. bid. 


See Action, 2. 
Pleading, 1. 
Practice, 2. 
Superior Courts, 3. 


CONDITION. 
See Agreement, 4. 


CONDONATION. 7 
See Divorce, 2. 


CONFEDERATE MONEY. 
See Executors and Administrators, 6, 7. 
Guardian and Ward, 3. 
Payment, 2, 
Tender, 
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CONFESSIONS. 
See Evidence, 8. 


CONSIDERATION. 

When the consideration for a promise to pay, is property purchased by the 
debtor during the war, the vendor is entitled to recover the va ue of 
such property at the date of the s le in gold, or its equivalent in the 
legal tender of the United States. Wimbish & Co., Miller et al., 523. 

See Contract, 1. 


CONSTITUTION. 

1 The amendment to the Constitution, Art. IX. Sec. 13, adopted by the 
General Assembly. February, 1878, was adopted and ratified by the peo- 
ple in accordance with the provisions of the Constitution, Art. XIII, 
Sec —, and is a part thereof. Trustees of the University v. McIver, 76. 

2. Th’ act of 1873-’74, chap 64, providin: for the election of Trustees of the 
University, was passed in accordance with the provisions of the Consti- 
tution and the Trustees elected under that act were properly elected. 

3. Sec. 7 of Art. VII, of the Constitution of the Stat , prohibits any county, 
city, town or other municipal corporation from contracting any debt, 
&c., without the affi mative consent of a majority of the people of the 
‘ounty, who are qualified to vote. The Chester & Lenoir N. G. Railroad 
Co. v. Cemmyr’s of Caldwell Co , 486. 

4. And the act of 1869-’70, chap 9, being an attempt to evade the restric- 
tion which the Constitution has put on counties, &c., to contract debt, 
is unconstitutional and void. 


See Fraud. 
Homestead, 6, 11. 
Judges of the Superior Court, 1, 3. 
Month ; 
Municipal Corporations, 3. 


CONTINGENT RE“ AINDER. 


A contingent remainder is not subject to execution for the payment of a 
debt before the falling in of a particular estate. Watson vy. Dodd, 240. 


CONTRACT. 

1. A contract to convey land, in consideration that one of the parties should 
serve in the Confederate army as a substitute during the war, was in aid 
of the rebellion, and as such, against public policy, and cannot be en- 
enforced. Lance vy. Hunter, 178. 


2. Before a plaintiff can recover, in an action for an alleged breach of con- 
tract, he must show either that he has complied with the contract, or 
has been relieved from complying by the conduct of the defendant. 
Boyett v. Braswell, 260. 
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3. Where a defendant relies upon a renunciation of a contract, in relation to 
the sale of land by the plaintiff, it ishis duty to make it out unmistakably , 
and that he himself had assented to it. Faw vy. Whittington, 321, 


4. The acts and conduct constituting an abandonment by the vendee of his 
contract of purchase of land, must be positive, unequivocal, and in- 
consistent with the contract. Mere lapse of time or other delay in as- 
serting his claim, unaccompanied by acts inconsistent with his rights, 
will not amount to a waiver or abandonment. bid, 


Where A, without consideration, promised to devise a tract of land to B, 
and on the faith of that promise, B conveyed a tract of land to C; and 
afterwards A conveyed the tract she promised to devise to B toC ; Held, 
that the promise of A to devise to B was not a contract by A which a 
Court would specifically enforce, or by force of which a Court would 
hold her a trustee of her land subject to her life estate, for the benefit of 
B; and that it did not not destroy her power freely to devise or other- 
wise convey her land ; nor did it estop C from accepting the conveyance 
from her. ast y. Dolihite, 562. 

A person may make a binding contract to devise his lands in a particular 
way, and a Court of Equity, in a proper case, will enforce in effect a 
spec fic performance of the contract ; and also an owner of land may 
convert himself into a trustee for some other person without writing by 
an estoppel in pais. Ibid. 

See Evidence, 3, 6. 

Execution Sale, 3. 
Public Debt. 
Sheriffs, 6. 


COPIES. 
See Attachment, 3. 
Evidence, 11. 


COUNTER-CLAIM. 


Under the C. C. P. there is but ene form of civil aetion, and the defendant 
may set up as a counter-claim, any claim arising out of the transaction 
set out in the complaint, in favor of the defendant and against the plain- 
tiff, whether the action arises out of a tort, or acontract. Bitting v. 
Thaxton, 541. 


See Executors and Administrators, 10. 


COUNTY COMMISSIONERS. 


Where a late County Court borrowed money in 1862, without having any 
legal authority so to do; and the plaintiff beca xe the county’s surety on 
the bond for the borrowed money, a part of which he has since been 
compelled to pay, under suit: Hed, that such plaintiff had no right to 
call up the County Commissioners of the said county, to re-imburse him 
for the amount already paid, or to exonerate him from the payment of 
the balance due. Davis vy. Commissioners of Stokes, 441. 
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COVENANT. 
See Advancements, 1. 
Sureties, 1. 


CROPPERS. 
See Landlord and Tenant, 3. 


DAMAGES. 
See Estoppel. 
Injunction, 5. 
Municipal Corporations, 1, 
Practice, 2. 


DECLARATIONS. 
See Evidence, 10, 


DEED. 
1. A deed, void at the time of its execution, cannot be made valid and ef- 


fective, by any amendment to the original proceedings under which such 
deed was executed. Simonton v. Brown, 46. 


3, Where, in a grant from the State, a tract of land is described as follows : 
‘a tract of land containing 173 acres, lying and being in our county of 
Wilkes, on a big branch of Luke Lee’s creek, beginning at or near the 
p»th that crosses the said branch, that goes from Cranes’ to Sutton’s, on 
a stake, running West 28 chains, 50 links, to a White Oak, in Miller’s 
line ; then North 60 chains to a stake ; then East 28 chains, 50 links to a 
stake ; then South 60 chains, to the beginning ;” and no evidence being 
offered to show tlie location of Miller’s line, or of the white oak referred 
to. Jt was held, that the description is fatally defective, and cannot be 
made sufficiently definite by parol testimony. Hinchey v. Nichols et ail., 66. 
8. Where an infant seme covert acknowledged the execution of a deed, 
and her privy examination was taken before a Judge of the Superior 
Court: Held, that the deed was then a conveyance of record, and could 
not be collaterally impeached in an action of ejectment. 


4. Where A conveyed a certain tract of land known as his “home place, 
except so much thereof as may be laid off and assigned as a homestead 
under the Act of Assembly and which is expressly excepted from this 
conveyance”’: Jfeld, that the exception is operative and should be allow- 
ed to have effect. Branch ex parte, 106, 


5. A deed conveying to A the land on one side of a river, “‘ with all the ap- 
purtenances thereto belonging,”’ does not convey the title to one half of 
a Ferry which is not annexed as of right as appurtenant to said land. 
Haithcock & Hearne v. Swift Island Man’g Company, 410. 


Where the gravamen of the plaintiff’s complaint is that the execution 
of a certain deed was procured by fraud and undue influence, it is error 
to submit to the jury issnes which involve matters of evidence only 
tending to establish or deny the main issue. Timmons y. Westmore- 
land, 587. 
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DEFENCE AFTER JUDGMENT. 
See Practice, 16. 


DELIVERY. 
See Gift. 


DEMAND. 
See Bills, Notes, &c., 1. 


DEMURRER. 
1, A misjoinder of parties, or a misjoinder of causes of action, is ground of 
demurrer, and can be taken advantage of in no other way. Burns y. 
Ashworth, 496. 


Under our liberal system of pleading, a joinder of unnecessary parties is 
not fatal, and may be treated as surplusage. And several causes of 
action may be joined in the same complaint, provided they arise out of 
the same transaction. bid. 


rw 


DEPOSIT. 
See Bankruptcy. 


DEPOSITIONS. 


1. It is too late to object to a deposition on the trial, because it was taken 
after issue joined, and the Clerk, instead of the Judge presiding, named 
the Commissioner therein. The objection should have been taken at the 
time the depositions were passed upon by the Clerk. And when a depo- 
sition lies on file, for a reasonable time up to the trial, without objection 
it ispresume to have been passed upon and all objection for irregularity 
is waived. Kerchner v. Reilly, 171. 


w 


Depositions are admissible in evidence on the trial of an issue in bastardy, 
as they are in other civil cases, State ex rel. Tidline y. Hickerson, 421. 


See Bastardy, 2. 


JEVASTAVIT. 
See Executors and Administrators, 1. 
Chattels. 


DEVISEES. 
See Dower, 1. 
Wills, 1, 2, 3, 4. 


DILIGENCE. 
See Guaranty, 1, 2. 


D:SCRETION. ica 
See Amendments, 2. 
Judges Superior Courts, 4. 
Practice, 6. 
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DIVORCE. 


1. On a trial of an action for divorce, it isthe duty of the presiding Ju ge to 
confine the jury to the issue, by reciting the testimony and applying the 
law pertinent thereto. And it is error for his Honor to charge that “ it 
is for the jury to say whether her” (the plaintiff’s) ‘complaints are well 
founded. According as they shall determine, she is {to return to her 
home, ort» have that portion of her husband’s estate allotted to her 
which the law allows in such cases,’? and such charge entitled the de- 
defendant to a new trial. Smith v. Smith, 159. 


2. In a petition for divorce a vineulo matrimonii by the hu band, on account 
of adultery committed by the wife, where the jury found that both par- 
ties had been guilty of adultery, and where no condonation on the part of 
the wife was proven: J/eld, that the Judge below committed no error 
in dismissing the petition at the cost of the petitioner. Horne vy. Horne 
530, 


DOMICILE. 


It is well settled that one may abandon his domicile of origin, either with the 
design of acquiring another, or with the design of acqniring no other : 
and then until he acquires another, he is without domicile, except the 
domicile of actual residence. . Hicks v. Skinner and wife, 1. 


DOWER. 


Where land, devised to a husband, had, after his death, been assigned to his 
widow for dower in 1864, and the same had been sold under an order of 
Court in 1872, in a petition to sell the lands of the testator, who had de- 
vised said lands to pay his, the said testator’s debt, to which petition the 
widow was not made a party ; Id, that the sale w s void as to her, and 
that no subseque: t amendment, by which she was made a party, could 
make the sale valid, or effect her hight to dower. Simonton vy. Brown and 
wife, 46. 

See Homestead, 1. 


EJECTMENT. 


Where a plaintiff, in an action of ejectment, shows that the defendant was 
not in possession of the premises in dispute when the action commenced 
he must be non-suited. Ward v. Durks, 452. 
See Homestead, 10. 


ELECTION. 
See Judges of the Superior Court, 3. 


ENDORSEMENT. 
See Evidence, 2. 


EQUITY. 


See Evidence, 13. 
Execution Sale, 4. 
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Practic :, 1. 
Sale of Land for Partition, 
Specific Performance. 


ERROR. 
See Evidence, 
Fixtures. 
Injunction, 2, 3. 
Justices of the Peace, 8. 
Larceny, 2. 
Mortgage, 1. 
Murder, 1, 6. i sail 
Practice, 2, 7, 15. 
Witnesses, 1. 


ESTATE. 
See Agent, 1. 
Executors and Administrators, & 
Chattels, 1. 
Wills, 1, 2. 


ESTOPPEL. 

The damage to support an estoppel, and convert the owner into a trustee, 
must be something more substantial than what would technically amuont 
to a consideration in a contract. It must be a substantial one, and of 
such character that the person sustaining it cannot be put back in his 
former condition, and cannot be adequately compensated by pecuniary 
damages. ast v. Dolihite, 562. 


EVIDENCE. 


1. On the trial of an indictment for stealing a National Bank note, and a 
U. 8. Treasury note, it is necessary for the jury to find specifically, 
that such Bank note, or such Treasury note was stolen. And evidence 
that the prisoner stole one or the other of such notes, the witness being 
unable to say which, will not justify a verict of guilty. State v. Col- 
lins, 144. 

2 Where A endorsed a note to B, with the understanding that such en- 
dorsement should have no other effect than to assign the property in 
the note to the plaintiff, and to guaranty him against its confiscation by 
by the United States: Held, that parol evidence was admissible to prove 
such understanding and contract. Mendenhall v. Davis, 150. 


3. Where one P had been selling goods on his own account and failed, and 
afterwards K, the plaintiff, under a written contract, furnished P. goods 
to s ll as his agent ; and the defendant, a sheriff, having an execution 
against P. in favor of one M, seized the goods as the property of P: 
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Held, ——— That a conversation between P. and M, tending to show that 
M knew that P was K’s agent, was competent evidence in a suit agair st 
the sheriff for conversion of the goods. Kerchner vy. Reilly, 171. 

4. Upon e trial for murder, it is error to call on a witness to give his ‘‘ b st 
impr ssion”’ concerning transactions of which he has no personal knowl- 
edge. State v. Thorp, 186. 

5. The best evidence of a discharge in bankruptcy is the certificate of such 
discharge ; and this, the party pleading the bankruptcy must produce 
or account for its non-production, before parol evidence of the dis- 
charge can be admitted. Reagan v. Reagan, 195. 

6. Parol testimony is inadmissible to add to, or alter a wrirten contract. 

Etheridge v. Palin, 213. 

7. Where a plaintiff alleges that he was i nduced to purchase a tract of land 
sold by a sheriff, by the conduct of one who had a prior judgment lien 
on said land, and who was present and also bid at the sheriff's sale, it +s 
error in the Court below to treat an issue involving the fact as to 
whether the plaintiff was so induced as alleged, as a question of law, and 
refuse to submit the same to the jury, and toreject the evidence offered 
to disprove it. Holt vy. Bason, 309. 


8. The confessions ef a prisoner, to be competent evidence ona trial of mur- 
der, must be voluntary. 


Therefore, where the facts showed that the prisoner was pursued by three 
armed men, and being arrested, replied to the questions accusing him of 
the alleged homicide: Jt was held, that his confessoin under s uch cir- 
cumstances, could not be received as evidence against him. Svate vy. 
Dildy, 525. 

% Upon a trial of larceny, it is competent for the State to show the condi- 
tion of the prosecutor at the time of the alleged larceny, and for 
sometime thereafter, in order to prove that he had been drugged, as 
well as the potent effects of the drugs administered. State v. Buck- 
ley, 358. 

10. The declarations of a lessee, (not a party to the action,) concerning the 
lease and the transactions beween himself and the defendant, are not 
admissible in «vidence in an action between such defendant and a third 
party, in which a counter claim is set up growing out of an assignment 
of thelease. Hunsucker vy. Farmer, 372, 


11. A copy of an account, taken from a merchant’s books is only a declara- 
tion of the merchant, and is inadmissible in evidence, for the purpose of 
showing that he converted a quantity of B’s tobacco to his own use by 
selling it to the merchant, and having it credited to his own individual 
account. Bitting v. Thaxton, 541. 

12. It is competent to show that “‘at the regular time defendant deposited 
the tobacco with A, he believed A to be ‘solvent,” in order to prove 
that the defendant acted in good faith. Ibid, 

13. If an answer to a bill in equity, filed before the adoption of the Code of 
Civil Procedure, be d rectly responsive to the material facts charged in 
the bill, and be clear, positive and precise in its denial of them, and be 
not disproved or discredited in this part, by what is found in any other 











par of it, it is evidence for the defendant, But if the answer is defective 
in these requirements, and there is a replication, the rule does net 
apply. Longmire v. Herndon, 639. 

Sce Agent, 2, 3. 


EXECUTION. 

See Contingent Remainder, 1. 
Executor de so tort. 
Hiomestead, 3, 7, 8, 10 
Injunction, 2. 

Sheriffs, 5, 7. 


EXECUTION SALE. 

1. Before the adoption of the C. C. P., no rule of law was more clearly set- 
tled than the rule that a purchaser at a sheriff's sale (the judgment and 
execution being regu ar,) acquired the title of the defendant in the exe- 
cution. Smith vy. Smith, 228. 

2, How far this rule has been changed sirce the adoptien of the Code of 
Civil Procedure—Quere # Ibid. 

3. Where A contracted in writing to convey a tract ef land to B, who paid a 
part of the purchase money, entered upon the land and then conveyed 
his interest to C ; and a judgment being obtained against A, the land was 
sold: Held, that the purchaser at such sale acquired no ‘itle, as the in- 
terest of A was not liable to execution. Tally v. Reid et al., 336. 


4. No equity can be sold under the Act of 1812, unless the sale of such equity 
draws toi the legal estate. This cannot be, if other equities are attached 
to such legal estate. Ibid. 

5. A vendor, who has sold land and given a bond to make title w' en the 
price is paid, and who has received a part of such price, has no interest in 
the land which «an be sold under an execution. Folger v. Bowles, 303. 


See Judgment, 2, 3. 


EXECUTORS AND ADMINISTRATORS. 

1. “ here one of two administrators takes exclusive possession of the effects 
of their intestate, and in his administration thereof commits a devastavit, 
his co-administrator will be responsible therefor, on his official bond, 
although no assets ever came into his hands. Rascoe v. Hyman et al., 22. 

2. An administrator who has been fixed with assets is not necessarily a dis- 
honest debtor, or been guilty of fraud in misapplying these assets, so as 
to exclude him from the privilege of being exempted by the Constitution 
from being imprisoned for debt. Melvin v. Melvin, 354. 

3. An affidavit that does not s t forth how the funds in the hands of an 
administrator have been misapplied, is not sufficient to justify holding 
him to bail. Jbid, 

4. After the expiration of six months from the death of a decedent, the pub- 
lic administrator and those having a right of priority failing to apply for 
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letters of administration, the Probate Judge is authorized to treat all 
rights of preference as renounced, and, in the exercise of his discretion 
to appoint some suitable person to administer upon the estate of such 
decedent. Hill vy. Alspaugh, 402. 

5. A judgment avainst an administrator, fixing him assets, and which jud-- 
ment h- has paid, is no bar to an account of assets subsequently received 
and not accounted for. McAdoo vy. Thompson, 408. 

6. Where an administrator kept the Confederate money of his intestate “in 
a tin box promiscuously with bis own private money of the same char- 
acter, without package or label to distinguish it as a trust fund, and 
bonded it in the same indiscriminate manner, taking certificates in his own 
name, and kept no account of the respective amounts of the trust fund 
and his own private money thus bonded :’’ Held, that he was responsible 
for the value of such Confederate money in the present currency, with 
interest from the time of its reception. Lippard vy. Roseman, 427, 


7. An administrator who received on the 11th day of May, 1863, Confederate 
money for a debt due the estate of his intestate, is chargeable only in the 
absence of fraud or bad faith, with the value of such money in present 
currency, at the date he received it. Otherwise if the money was received 
so late in the war as to amount to a notice, that the person entitled to it 
would receive it. Wells vy. Sluder, 435. 


8. Where after the death of an administrator and before the appointment of 
an administrator de bonis non, the next of kin brough an action upon the 
administration bond : Held, that the estate was in abeyance, and neither 
the next of kin nor any one eise except an administrator de bonis non, 
h d a right of action againet the bond of the original administrator. 
Goodman ¥. Goodman, 508. 

9. In such case, after action brought, the Superier Court have no power to 
amend the pleadings by striking out the names of the relators and insert- 
ing that of an administrator de bonis non subsequently appointed. bid, 

10. Where an administration is clesed, the commissions due the executors 
are owing ; and if the amount thereof be ascertained before an action is 
brought, such commissions may be pleaded asa counterclaim. Barlow 
v. Norfleet, 535. 

11. Although it is a general rule that the assent of the executor to the first 
taker of a legacy, limited over on a particular estate by way of remain- 
der, or executory bequest, is an assent to all persons in remainder, yet 
such assent cannot be construed into a promise on the part of the execu- 
tor to pay the legacy a second time to the remainder man, when he has 
once paid it to the first legatee. Hodge v. Hodge, 616. 

See Chattels. 
Homestead, 13. 
Probate Courts, 8, 5. 
Sale of Land for Assets, 1, 2. 


EXECUTORS DE SON TORT. 


A purchaserof property exempt from execution under the Homestead act, 
cannot be held Mable as executor de son tort; and an assignment of such 
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property by a debtor without valuable consideration, is not therefore 
fraudulent. Winchester vy. Gaddy, 115. 


FEES. 
See Action, 4. 


+ FELONIOUS INTENT. 
See Larceny, 2. 


FELONY. 
See Indictment, 9. 


FEME COVERT. 

A feme covert cannot convey her property without the written assent of her 
husband. Harris v. Jenkins, 183. 

2. Where a feme covert executed a bond, without such assent and judgment 
was obtained thereon, and her property levied on: Held, that the execu- 
tion of an instrument by the husband, for the purpose of postponing the 
sale of the property, was not a ratification of the bond execyted by the 
wife, and did not obviate the necessity, of his written assent. bid. 

3. The right of suing a'one is a privilege which may be used for the advan- 
tage of a feme covert, but a failure to exercise this privilege, cannot ope- 
rate to her prejudice. Lippard and wife v. Troutman, 551. 


See Deeds, 3. 
Statute of Limitations, 2, 3. 


FIXTURES. 
It is not error, for a Judge in the Court below, in am action of ejectment, to 


charge the jury, that a “carding machiue,” requiring several men to 
move it, not fastened to the house in which it was used, was a fixture, 
and nothing else appearing, passed with the land. Deal v. Palmer, 582. 


FORCIBLE TRESPASS. 
See Justices of the Peace, 6. 


FRANCHISES. 
See Railroads, 1, 2, 3. 
Taxes and Taxation, 1. 


FRAUD. 

The words “except in cases of fraud,” in Sec. 16, Art. I, of the Constitu- 
tion, comprehends not only fraud, in attempting to hinder, delay and de- 
feat the collection of a debt by concealing property and other fraudu- 
lent devises, but embraces also fraud in making the contract—false rep- 
resentations for instance, and fraud in incurring the liability ; for in- 
stance, when an administrator commits a fraud by applying the funds of 
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the estate to his own use, paying his own debts, and the like. Melvin v. 
Melvin, 384. 
See Homestead, 5. 
Evidence, 7. 
Executors and Administrators, 7. 


FRUCTUS INDUSTRIALES. 
See Chattels. 


GAUGE. 
See North Carolina Railroad. 


GENERAL ASSEMBLY. 
See Mandamus, 1. 
Judges of the Superior Court, 2. 


GIFT. 
To make a gift valid to pass title, there must be a delivery, either actual or 
symbolical: 
Therefore, where a father pointed out a colt to his daughter, at the same 
time saying to her, “that is your property ; I give itto you,” but retained 
possession, no title passed to the daughter. Brewer and wifey. Harvy, 176. 


GOOD FAITH. 
See Evidence. 


GUARANTY. 

1. The same strict degree of diligence which was required of a guarantor 
before and since the war, could not be exacted of him during the war. 
That forbearance which would amount to laches now, was, from the very 
nature of things, unavoidable then. Kinyon v. Brock, Ex’r, 554. 

2. Therefore, where in the spring of 1860, A, the testator of the defendant, 
executed to B a guaranty on the note of C, which note was made on the 
12th of March, 1860, and was due on the ist of September following : 
Held, that the failure of B to sue C during the war, and the subsequent 
insolvency of C, did not amount to laches sufficient to release A from his 


guaranty. bid. 
See Evidence, 2. 


GUARDIAN AD LITEM. 
See Infants, 3. 


GUARDIAN AND WARD. 
1. A guardian is liable not only for what he does receive, but for what he 
ought to receive; and if he ought to receive a certain amount in money, 
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and does not, but takes something else, his own bond for instance in the 
place of money, he and his sureties are liable. Avent y. Womack, 37, 


‘2. Therefore, where a guardian bought property for himself at the sale of 
the father of his ward, giving bond with surety therefor to the adminis- 
trator, and subsequently the administrator surrendered the bond, such 
guardian who receipted therefor, as so much money paid his ward, un- 
der the impression that the ward was entitled tosomething of his father’s 
estate as distributee, and it subsequently urned out that the estate was 
insolvent : Held, that the non-payment of the amount receipted for was 
a breach of the guardian bond, and the surety thereon were liable there- 
for. J bid, 

8. A guardian who, on the 20th December, 1862, collected on a well secured 
ante war guardian note, $3,000, and invested the same for the benefit of 
his ward in seven-thirty Confederate bonds, as he also did a large amount 
of his own funds, is not guilty of such laches as to render him liable for 
the amount. Longmire v. Herndon, 629. 





HABEAS .CORPUS. 
See Husband and Wife, !. 


HOMESTEAD. 

1. The acceptance of a homestead laid off in the life time of her husband, by 
a widow, is no barto her right of dower in the other lands of her b s- 
band, outside of such homestead. McAfee v. Bettis, 2%. 

2. Pearson, C. J.: Weare inclined to the opinion that a wife has no power 
to bind herself by a covenant of warranty in a deed which she executes 
only for the purpose of relinquishing her claim to the homestead, and 
her contingent right of dower in the land covered by the homestead. 
Ibid, 

3. The allotment of ‘an interest of one hundred dollars in his half of a 
mill,’? as the remainder of a homestead, is so vague and indefinite as to be 
void, and confer no exemption from execution. Coble & Ross v. Thom, 
121. 

4. It is a fatal defect to a re-allotment of a homestead, for it to appear that the 
appraisers were not sworn. Ibid. 

5. It is the duty of a sheriff to lay off the h«mestead of the defendant in 
the execution, and to sell the excess in a prudent and just manner, so as 
to realize a fair price: Therefore » here a sheriff sold, at the instance of 
the defendant, several parcels of land en masse and subject to the home- 
stead, it was held, that such sale was fraudulent, and might be avoided 
by a creditor of such defendant, not present, nor consenting to the sale. 
Andrews y. Pritchett, et al., 135. 

6. The Homestead act does not impair the obligation of contracts and is there- 


fore not unconstitutional. Wilson y. Sparks, 208, 


7. The Homestead is not subject to execution for the payment of debts con- 
tracted before the adoption of the Homestead act. bid. 

8. A defendant, entitled to a homestead in certain land:, which have been 
sold under an execution against him, is not estopped from claiming his 
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9. This right to a homestead is no defense whatever by the tenant to an action 


10. 


11. 


13. 


See Executors de son tort, 1. 


HUSBAND AND WIFE. 
A mother, separated from her husband, is entitled to the custody of her in- 


INDICTMENT. 
1. On the trial of an indictment for riot, &c.. the jury found as a special ver- 


2. Whether since the act of 1871-’72, chap. 95, (Battle’s Revisal, chap. 17, 


homestead, by accepting a lease for the same land from the purchaser at 
execution sale. Abbott & Foster vy. Cromartie, 292. 


to recover the premises brought by the landlord. The t: nant must wait 
until his term expires, before asserting his claim to the homestead. 
Ibid. 

In an action of ejectment, the plaintiff claimed under a sheriff ’s deed, 
and the defendant alleged that the land so sold was exempt from execu- 
tion as a homestead, and that the sale by the sheriff was therefore void ; 
and it appearing on the trial that the land was sold for the payment of 
the purchase money : Held, that although there was no evidence of record 
that such was the fact, yet as the sheriff took the responsibility of acting 
on his own conviction, and as his conclusion was right, the sale is not 
void. Durham v. Bostick et al, 352. 


The homestead law applies to debts contracted prior toits adoption ; and 
by Sec. 3, Art. X, of Constitution, the right to a homestead is given to 
the minor children of an insolvent father, regardless of their pecuniary 
circumstances Allen v. Shields, 504. 


sec. 59,) a valid sale of an infant’s land can be made without a personal 
summons.—Quere ? Ibid. 

When an administrator sells land by an order of Cour’ to pay the debts 
of his intestate, he must lay off a homestead for the parties entitled 
thereto. His failure to do so does not effect their right to such home- 
stead. Ibid. 


fant child, in preference to the grandfather, into whose hands the child 
had been placed by the father soon after its birth. Thompson y. Thomp- 
son, 82. 


dict, “‘:hat the defendants and others, assembled in the town of Oxford 
to celebrate the Emancipation Proclamation, and with two drums and 
fifes, marched up and down the streets, for two or three hours. Some 
were mounted, but being told to di mount, they got down and hitched 
their horses. When told by the Mayor to desist, they at first refused, 
but being notified by the Constable to stop, the defendant, Hughes, with 
the procession, beating the drum, went to the Mayor's office to make up 
a case to be tried before a Magistrate, to test the Mayor’s right to forbid 
the procession. There were no arms in the crowd except sabres used by 
the officers; no violence in word or deed, was offered to any citizen ; 
some of the citizens were disturbed by the noise of the drums, and some 
of the persons were drinking; the streets were obstructed from time to 
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time, during the interval, and one horse hitched in a lot broke loose :”’ 
Held: 

1, That this was not an unlawful assembly, and that an unlawful as- 
sembly was a necessary element of a riot : 

2. Beating the drum and blowing the fife do not per se constitute a nui- 
sance : and to make them such, the exceptional facts and circumstances 
which make acts otherwise innocent, a crime, must be set forth particu- 
larly, so that the Court can see that from their very nature, if proved, 
they are a nuisance to the whole community ; 

8. If the procession was lawful, aud the streets were obstructed no 
more than is ordinarily the case under such circumstances, the obstruc- 
tion of the streets is not an indictable offence. State vy. Hughes et al, 25. 


2. Upon an indictment for larceny and receiving stolen Treasury notes: Held, 
that it was error to admit evidence showing, ‘‘that shortly after the 
alleged steallng, the defendant purchased several artic es at a store, and 
that witness saw a number of bills in the pocket book of the defendant, 
of what denomination, he was ignorant.” State v. Carter, 99. 


3. An indictment, charging that A, “‘one cow of the value of ten dollars of 
the goods,’ &c., ‘then and there being found, maliciously did pursue, 
with the intent, unlawfully and wickedly to wound and kill, and did kil! 
her,”’ only charges an injury to personal property, and cannot be main- 
tained. State v. Allen, 114. 

4. Wounding of cattle maliciously, is not an indictable offence at commou 
law. State vy. Manuel, 201, 


5. A druggist, who in good faith and with due caution, sells asa medicine by 
the direction of a practising physician, spirituous liquors in a quantity 
less than a quart, is not indictable therefor. State v. Wray, 253. 


6. Upon an indictment, under section 15, chapter 64, Battle’s Revisal, for re- 
moving a crop by a lessee: Jt was held, that gathering the crop and put- 
ting the same in a crib on the land upon which it was made, although 
under the control of the lessee—no intention of depriving the lessee of 
his share of said crop appearing—did not come within the meaning of 
the statute, and was not an indictable offence. Warner v. Spencer et al., 
381. 

7. It was further held, that, where such lessee, after so putting the crop in the 
crib, converted a portion thereof to his own use, by feeding it to his 
stock, without the consent of the landlord, this was a removal within 
the meaning of the statute, amd indictable. Jbdid. 





8. In an iudictment under section 116, chapter 32, Battle’s Revisal, for enter- 
ing on the land of another and taking therefrom turpentine &c., it is 
necessary that a ‘‘ license so to enter,’’ should be distinctly negatived as 
an essential part of the description of the offence. State v, Bullard, 445. 





9. In an indictment fo felony, (containing only one count,) there cannot 
be a conviction for a minor offence included within such felony, if such 
minor offence be a misdemeanor. Therefore, in an indictment against A 
for rape, he cannot, under the same bill, be found guilty of an assault 
and battery. State v. Durham, 447. 
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| 10. In an indictment for an assault with intent to commit a rape, the omis- 
sion of the word “ feloniously,”’ in the description of the offence, is a 
fatal defect. State vy. Scott, 461. 


See Evidence, 1. 
Larceny, 1, 3. 
Murder, 1. 


INFANTS, 

1. Any irregularity on the part of a Sheriff, in serving a summons, is waived 
by the defendant’s answering, although such defendant be an infant 
Turner v. Douglass, 127, 

2. An infant is properly brought into Court, just as any other defendant is. 
Where there is no general guardian, the service of the summons must be 
a personal one. Ibid. 

3. A plaintiff is not bound to move for the appointment of a guardian ad 
litem for an infant defendant ; and his failure to do so, is not such laches 
as will work a discontinuance of the action. Jdid. 

4. Inan action against an infant, who appears by an Attorney, an order 
changing the venue is not irregular-or void ; it is erroneous, and ‘nay be 
reversed or vacated upen application of the infant, upon his arriving at 
age. J bid. 

See Deed, 3. 
Homestead, 11, 12. 
Husband and Wife, 1. 


Probate Courts, 2. 


INJUNCTION, 
1. No party to a suit is permitted, by a new and independent action, to pray 
for an injunction to seek any relief which he might obtain by a motion in 
the original cause. Faison vy. McIlwaine, 312. 


2. It is error to grant an injunction staying execution on a judgment in the 
absence of notice to the plaintiff, and of an affidavit stating a definite 
sum by way of set-off claimed; or to stay execution upon a judgment? 
under an undertaking in a less sum than such judgment. bid. 


3. Jt is error also to refuse a motion to vacate an injunction when every ma- 
terial allegation in the complaint is positively denied by the answe~. Jbid. 


4. An injunction will not be granted to restrain the erection of a dam, where 
by the mill wheel of the plaintiff is flooded, so as to become useless. 
o 


Burnett y. Nicholson, 334. . 
For such an injury, damages will adequately compensate ; and should the 
annual damage exceed twenty dollars, the plaintiff is remitted to his 
common law action, and can compel an abatement of the nuisance. Jbid. 
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INSANITY. 
See Murder, 3. 
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INTEREST. 
See Judge’s Charge, 2. 


JOINDER. 
See Action, 1, 2, 5, 6, 7. 
Pleading, 1. 


JUDGES OF THE SUPERIOR COURT. 

1. Where A was el cted Judge of the Superior Court and declined to accept 
the office and never qualified. Held, that there was a vae ncy within 
the meaning of Sec. 31, Art. IV of the Constitution, and the Governor 
had the power to fill such vacancy by appointing a successor. Cloud v 
Wilson, 155. 

2. The General Assembly has no power to order an election to fill such va- 
cancy, and any law for that purpose is unconstitutional and void. Ibid. 

8. The words “until the next regular election,” in Sec. 31, Art. IV, of the 
Constitution, mean until the next regular election for the office in which 
a vacancy has occurred. bid. 

4. In a civil trial in the Court below, the presiding Judge is the proper per- 
son to determine whether the jury has returned a verdict, or only ten- 
dered one; and he may, in his discretion, in view of all the circum- 
stances, discharge them or call them into the box again, for the purpose 
of returning a proper verdict. Willoughby v. Threadgill, 438. 


See Appeal, 6. 
Amendment, 2, 
Practice, 6, 7, 9, 10, 14, 15. 
Removal of Cases. 


JUDGE’S CHARGE. 

1, What are the boundaries of a tract of land, is a question of law. But, if 
the Judge below leaves such question to the jury, and they find the 
law as his [lonor ought to have held, no advantage can be taken of his 
Honor’s charge. Johnson vy. Ray, 273. ‘ 

2. A Judge has no right to leave it to the jury to give the plaintiff in- 
terest or not, as they should think proper. He should have instructed 
th: m, that if th y found that the defendant owed the principal money 
demanded, the p aintiff was entitled to interest from the time it was 
due. Barlow v. Norfleet, 535. 

See Divorce, 1. 
Larceny, 2. 
Murder, 6. 


JUDGMENT. 
1, A judgment taken a-ainst A, B and C, no service of summons having 
been made upon A, is as to A erroneous. Tender vy. Griffin & Bro., 270. 
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2. The sale of land under execution in no wise effects the lien of a prior 
judgment; nor does it necessitate any change in the proceedings required 
to make such liens effectual. Halyburton v. Greenlee et al., 316. 

3. If, therefore, a sale of land is made under a junior docketed judgment, 
the purhaser buys, in effect, only an equity or redemption ; that is, the 
title to the land upon paying off prior liens. If he neglects to pay off 
the prior liens, the prior judgment c editor may enforce his lien by a 
sale. Ibid. 


4. Where a defendant has never been served with process, nor appeared in 
person, or by attorney, a judgment against him is not simply voidable, 
but void; and it may be so treated wherever and whenever offered, 
without any direct proceeding to vacate it. Doyle v. Brown, 393, 


See Attachment, 1. 
Executors and Administrators, 5. 
Feme Covert, 2. 
Superior Courts, 4, 5. 





JURISDICTION. 
See Superior Courts, 1, 3, 7. 


JURY. 
See Judges of the Superior Courts, 4. 
Murder, 
Practice—Criminal Cases. 


JUSTICES OF THE PEACE. 
1. A Justice of the Peace has no jurisdiction over the offence of larceny of 
growing corn. The act of 1873-74, chap. 176, does not sufficiently ex- 
press the intention to give a Justice jurisdiction in such cases. State v. 
Cherry, 123. 


2. A Justice of the Peace has jurisdiction to hear, try and determine the 
offence of keeping an unlawful fence. 


%. Upon an appeal from the judgment of a Justice in such cases, it is un- 
necessury that the defendant should be tried upon an indictment found 
by a grand jary. State v. Quick, 241. 

4. A Jus ice of the Peace has no jurisdiction to try and determine the 
offence of assault and battery, unless the provisions of chap. 33, sec. 
119, Bat. Rev., has been complied with : 


Therefore, where A was indicted in the Superior Court, for an assault and 
battery, committed in the pres nce of a Magistrate, and upon a plea of 
** former conviction,’’ it appeared that he had been fined by the Justice 
‘for contempt of Court and assault’ on the prosecutor: Held, t' at as 
the provisions of sec. 119 had not been complied with, the facts did not 
sustain the defendant’s plea, and that it was no defence to the indict- 
ment in the Superior Court. State vy. Gardner, 379. 


oc 
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6. Chapter 176, Acts of 1873-’74, enlarging the jurisdiction of Justices of 
the Peace, does not embrace the offence of Fo cible Trespass. State y. 
Batchelor, 468. 

7. A Justice of the Peace hds authority, under sec. 50, chap. 65, Bat. Rev., 
to issue a summons to any country in the State, and bring the defendant 
before his Court for trial. Sossamer v. Hinson, 578. 

8. It is not error to refuse a motion to transfer a case brought up from a 
Justice’s Court, upon a Jecordari, from the Summons Docket to the 

Civil Issue Docket, when an error is assigned, and no merits shown 
or alleged. bid. 
See Landlord and Tenant, 1. 
Practice, 6. 
Superior Courts, 1, 3. 


LACHES. 5 
See Infants, 3. 
Trust and Trustees, 2. 


LANDLORD AND TENANT. 


1, Summary proceedings before a Justice of the Peace, under the “ Land- 
lord and Tenant” act, cannot be sustained against a mortgagor, who 
holds over after a sale of the mortgaged premises. McMillan v. Love, 18. 


2. The assignee in bankruptcy of such mortgagor is entitled to a writ of res- 
titution, upon the dismissal of the plaintiff’s proceedings. Ibid. 


3. A written agreement between A and B and C, that B and C are to culti- 
vate A’s land, who is to pay them one half the crop as wages, after de- 
ducting advances, constitutes B and C croppers and nottenants, Hud- 
gins v. Wood, 256 

4. B and C have an interest which they can assign, subjeet to the charge of 
A for advancements; and such assignment in writing is not neeessarily 
a mortgage or in the nature of one, and need not be registered. bid. 


See Homestead, 9. 
Mortgage, 3. 


LARCENY. 

1, Where A was indicted for stealing a hog, and on the trial it was shown 
that a hog, belonging to the prosecutor, had been killed and concealed 
in the corner of the fence covered with leaves; and that A was seen at 
night, to go to the place and look carefully around and stoop over, as if 
about to take the hog, and being hailed, fied : Held, that these facts 
alone, would not justify a verdict of guilty. State v. Wilkerson, 376. 

2. In the trial of a defendant for larceny, a charge from the Court, that the 
jury must find, th.t the defendant took the property alleged to be 
stolen, ‘‘ with a felonious intent,” and that “ the question of intent had 
been fully discussed by counsel, and it was a question for them to de- 
cide, without at the time explaining to the jury what is meant by a “fe- 
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nious intent,” is error, and entitles the defendant, if convicted, toa 
new trial. State v. Gaither, 458. 

3. The question of what is meant by a “ felonious intent’ is one for the 
Court ; its existence at a particular time is for the jury to say. bid. 


4. On the trial of an indictment for stealing a National Bank note, and a 
United States Treasury note, evidence that the witness believed that it 
was a National Bank note, will support a verdict of guilty. State v. 
Freeman et al., 251. 


See Evidence, 1, 6. 
Indictment, 2. 
Justices of the Peace, 1. 


LARCENY OF GROWING CROPS. 
See Justices of the Peace, 1. 


LEASES. 

See Evidence, 10. 
Indictment, 6, 7. 
Mortgage, 3. 

N. C. Railroad. 


LEGISLATIVE SCALE, 


A note dated August 15th, 1864, payable six months after date, in current 
funds, when called for, becomes due at the end of six months from date 
and is subject to the Legislative scale. Dav sy. Glenn, 


LIEN. 
See Attachment, 2. 
Judgment, 2, 3. 


MALICIOUS MISCHIEF. 
See Indictment, 3. 


MONTHS. 
“Thirty days,” as used fin Art. IV of the Constitution is not synonymous 
with “one month ;”’ it may be more or less, State v. Upchurch, i45. 


MOTION. 
See Injunction, 1. 
Practice, 1, 11, 15, 16. 
Probate Courts, 3. 


MORTGAGE. 
1. Nor is it error to charge, that although the plaintiff, a mortgagee, had 
title to a “ carding machine,” and he afterwards chose to buy the mort- 











634 INDEX. 





gagor’s interest in the same and pay his price therefor, the sale would be 
a valid and a good one. Deu v. Palmer, 582. 
2. An unregistered mortgage, though binding as between the mortgagor and 


mortgagee, is not valid as toa third party purchasing the mortgaged 
property for a valuab'e consideration and without notice. bid. 


8. The Landlord and Tenant Act does not apply te a mortgagor who is al- 
lowed to remain in possession, and on demand after default refuses to 
surrender possession ; and the provisions of that act cannot be extended 
by any contrivance of lease and lessee, so as to give to the mortgagee the 
benefit of having summary proceedings, as against a lessee for a term of 
years. Green vy. Wilbar, 592. 

See Action, 1. 
Landlord and Tenant, 1, 2. 
Payment, 3. 


MUNICIPAL CORPORATIONS. 


1. A municipal corporation is not liable to an action for damag s, either for 
the non-exercise of, or for the manner in which, in good faith, it exer- 
cises discretionary powers of a public or legislative character. Hill y. 
City of Charlotte, 55. 

2. Section 10, chap. 5, Private laws of 1868-'65, which authorizes the Mayor 
and Aldermen of the city of Wilmington, from time to time, to assess the 
value of propertv within the city for taxation by the city, is unconstitu- 


tional. (Const. Art. 5, Sec. 3.) Carolina Central Railway Co. v. City of 


Wilmington, 73. 

3. Article VII, Sec. 9, of the Constitution, clearly implies that the valuation 
upon which city taxes are to be uniformly levied, is to be, that assessed 
by the Township Trustees. bid. 


See Constitution, 3, 4. 


MURDER. 


1. In an indictment against three for murder, charging that H, one of the 
prisoners, fired the gun, and that the other two were present, aiding and 
abet'ing : Held, that it was not error in the Court below, to charge the 
jury, that if either of the prisoners fired the gun, the others being 
present aiding and abetting, were equally guilty. State v. Hill, et al. 345 


2. Where, upon the trial of an indictment for mur er, a juror related to 
the prisoner was passed by the State, the Solicitor being ignorant of 
such relationship, and upon being tendered, made known the relation- 
ship himself, before being sworn: Held, that it was not error for the 
Court to stand such juror aside until the panel was completed. State v. 
Cunningham, 469. 

8. Where a prisoner relies upon the plea of insanity, but there is no evidence 
whatever that he had ever exhibited any sign of insanity, evidence 
tending to show that some of his uncles and aunts were insane, is in- 
admissible. did. 


4. The sentence of the Court must be carrried into execution by the sheriff 
of the county in which the prisoner is tried. J bid. 
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5. Where upon an indictment for murder, several persons were sworn, in 
the regular way, as to their competency to serve as jurors, and held the 
Bible in their nands until they were accepted, when the clerk proceeded 
to swear them as jurors, omitting the words, “‘ you swear”’ in the last 
oath: Jt was held, that the omission though irregular and reprehen-ible, 
but did not vitiate the verdict. State vy. Owen, 605. 


6. Where the presiding Judge, on a trial of an indictment for murder, 
charged the jury: ‘‘The State’s counsel says, he has introduced Dr. 
Richardson, an intelligent physician, who gives it as his decided opinion, 
after hearing the testimony, “‘that the deceased came to his death by 
strangulation and not by poison, and that this ought to have great 
weight with the jury; and then immediately added: “Itis true the 
opinion of experts ought to have weight with the jury, as they are fa- 
milar with these questions, but the jury are not concluded by their 
opinions ; if the evidence justifies, they may find against such opinion. 
They must find the facts upon the whole evidence: Held, that this was 
not an expression of opinion, and not prejudical to the prisoner. J?id. 


NATIONAL BANK NOTES. 
See Larceny, 3. 


NEGLIGENCE. 

Where in an action against a Railroad Company brought within six months, 
to recover damages for an injury, to plaintiff’s cow, it was proved thet 
the cow jumped on the track at the opening of a cut some two hundred 
yards in front of the defendant’s engine, which was running at the rate 
of twenty-three miles an hour ; and it was further proved, that as soon 
as the cow was discovered, the engineer blew the alarm whistle and re 
versed the engine and the brakes were applied, and that the engine 
running at that rate of speed could not be stopped under four hundred 
yards: Held, that the defendant’s agent were not guilty of any neglect 
and that the Company was not responsible for the injury resulting from 
the engineer’s running againsta cow. Proctor vy, Wil, & Wel. R. KR. 
Co., 579. 


See Common Carrier. 


NEW TRIAL. 

Whether a trial of factsis by a jury, or by consent, if it appears that the 
finding was influenced by misdirection or misconstruction of the law, a 
new trial will be granted by this Court, on appeal. In such case, the 
former trial goes for nothing ; and if it has by consent of parties been 
tried by the Court, the second trial must be by jury, unless there be a 
new agreement that the Court may try. Benbow v. Robbins, 422. 


See Appeal, 8. 


Practice, 4, 13. ° 


NON-RESIDENTS. 


Before the Act of January, 21st, 1870, Bat. Rev. chap. 41, sec. 2, non-resi- 
dents had no right to make entries of, or take out grants for, the vacant 








686 INDEX. 


quam. 





land of the State. Since the passage of the Act, a resident of another 
State coming into this State, with the intention of becoming a bona flde 
resident, and entering vacant land, was of right entitled to receive a grant 
for the same: Provided, he moved and settled here within the time re- 
quired to perfect his entries. Mockridge vy. Howerton, 221. 


NON SUIT. 
See Ejectment. 


NORTH CAROLINA RAILROAD. 


The North Carolina Railroad Company is invested by its charter, with full 
authority to lease its road, with power to the lessee to change the gauge 
thereof. State of North Carolina vy. Richmond & Danville Railroad 


Co., 634. 


NOTICE. 
See Agent, 2. 
Executors and A !ministratore, 7. 
Mortgage, 2. 
Practice, 7, 15. 


OATH OF JURORS. 
See Murder, 5, 6. 


OFFICERS. 
See Action, 4. 
Fees. 
Mandamus, 1. 


OFFICIAL BONDS. 
See Sheriffs, 1, 2, 3. 


PAROL TESTIMONY. 
See Evidence, 2, 5, 6. 


PARTIES. 
See Action, 5, 6, 7, 8. 


PAYMENT. 
1, (1.) A debtor owing two or more debts to the same creditor and makiog a 
payment, may at the time direct the application thereof ; 
(2.) If he does not direct the application, the creditor may do so; 
(3.) If neither at the time directs the application thereof, the law will ap- 
ply it to that debt for which the creditor’s security is most precarious.” 
Sprinkle and wife v. Martin, 92. 
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2. Payments in Confederate money, are to be deducted at their nominal 
value from the sum owing; the value of the residue being ascertained 
upon the above principle. Wimbish & Co. v Miller et al., 523. 


3. The fact that a mortgage was given to secure the payment of the residue 
makes no difference in ascertaining the amount of the debt. did. 


See Account, 1. 


PETITION TO RE-HEAR. 
See Practice, 4. 


PLEADING. 


1. A plaintiff may in the same complaint join as separate causes of action, 
(1.) the harboring and maintaining his wife ; (2.) the conversion of cer- 
tain personal property, to which the plaintiff is entitled jure mariti ; (3.) 
inducing the wife, while harbored and maintained, to execute to defen- 
dant a deed for land, under which he had received the rents; and (4.} 
converting to defendant’s own use, certain mules, farming utensils, &c., 
set out in a marriage settlement executed by plaintiff and his wife. Ham- 
lin y. Tucker, 502. : 


2. An answer, in an action for specific performance, or to correct an alleged 
mistake in a deed which avers that “‘ the defendant has conveyed all the 
land he agreed to convey,”’ raises an important issue, and is not ‘‘sham”’ 
pleading. Young v. Phifer, 529. 


POSSESSION. 
See Ejectment, 1. 
Mortgage, 3. 


PRACTICE—CIVIL CASES. . 

1. Where a plaintiff brought an action to review and correct a decree, here- 
tofore made in sn old suit in Equity, and not yet perform d: Held, upon 
demurrer, that the proper remedy for the plaintiff was a motion in the 
Original suit, still pending, and not by an independent action in the na- 
ture of a bill of review. Long v. Cole et al., 20. 


2. Where, in an action to recover damages in the nature of waste the defen- 
dant, a tenant for life, dies pending such action, it is not error in the 
Court below, to allow the personal representative of such defendant to 
be made a party. Further, the Court may in its discretion, allow the 
plaintiff to amend his complaint, and deelare for actual damages. Shields 
et al. v. Lawrence, 43. 


3. Where there are no facts found and the pleadings and affidavits are con- 
flicting, the case will be remanded, to the end, that the facts may be 
found by the Court below, or by a jury upon proper issues submitted to 
them. Kitchen y. Troy, 50. 

4. In a petition by the defendants to re-hear a case decided in this Court, for 
the purpose of having a new trial in the Court below, on account of newly 
discovered testimony, the affidavit set forth, “‘that one Fennell was the 
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book keeper for the defendants in their store; that said books show from 
the entres made by said Fennell, that the plaintiff bought out of said 
store,” &c., and “‘that said books were not allowed to be used in evi- 
dence, for the reason that said Fennell was not there to prove them,”’ 
&c., and “that they had used every effort to find Fennell, but had fail- 
ed ;”’ and “‘ that since the trial, they had discovered that he is now living 
in Chattanooga ;’? * * * “that the recovery is a hardship,” &c., for that 
said books which were offered in evidence were excluded,’’ &c., and 
that “said books would show,’’ &c : Hed, to be insufficient to justify 
the setting aside a former judgment of this Court, and granting a new 
trial. Shehan y. Malone & Co., 59. 


5. In such an affidavit it is not sufficient for the affiants, to state that they 
had used every means to find out where the witness was, &c. ; they ought 
to have stated what means they did use, and let the Court judge. bid. 


6. In an appeal by a defendant to the Superior Conrt, from a judgment of a 
Justice of the Peace, it lies within the discretion of the pres ding Judge, 
to require the plaintiff to give security for the further prusecution of the 
suit, or not. Smith v. Richmond & Danville Railroad Co., 62. 


7. It is error for a Judge in the Superior Comrt to set aside a judgment on the 
motion of the defendant, without giving the plaintiff the legal notice. 
Sutton v. McMillan, 102. 


8. In an appeal to this Court by the defendant, who makes up a statement of 
the case and submits it to the plaintiff, who neither objects to the defen- 
dant’s statement, nor gives notice that on account of a disagreement as 
to such statement, the presiding Judge will settle the same, the state- 
ment so made up by defendant, will be considered in this Court as tte 
record proper. Isler v. Haddoek, 119. 


9. If in such case, the Judge who presided at the trial below, has gone out of 
office, and the papers are lost, the only remedy is a new trial. Ibid. 


10. Where a defendant appealed to this Court, and made out a statement of 
the case, to which the plaiutiff did not agree; and the presiding Judge 
being notified of the disagreement, appointed a day to settle the case of 
which the parties had notice, but before he did settle the case, his term 
of office expired, and no case was sent up: Held, the only remedy for 
the defendant is a new trial. Mason vy. Osgood, 120. 


11. A decree ina Court of Equity regularly enrolled and registered is final 
and cannot be impeached by a motion in the cause. Thaztony. William- 
son, 125. 

12. Before the adoption of the Code, such a decree could only have been im- 
peached by a bill f Review, and since its adoption can only be impeached 
by a civil action commenced by summons. bid. 


13. Where the plaintiff and defendant swear to acontradictory state of facts, 
and the jury find the issues in favor of the plaintiff the questions of law- 
arising from the statement of the defendant, will not be considered upon 
an appeal to this Court. Fegan v. Regan, 196. 

14. Where an order for a new trial was granted in favor of a defendant, and 
at the ensuing term was set aside at the instance of the plaintiff, the de- 
fendant had a right under sec. 133, of the Code of Civil Procedure to 
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om move to set aside the original judgment ; and, if in his discretion, the 
aid facts justified it the presiding Judge committed no error in granting the 
‘vi same. Coffleld vy. Warren, 223. 

” 14. A Judge below, in stating a case for this Court, which has been the sub- 
a ject of a reference, should not find facts and make decsions of law, 
ng not raised by the referee’s report. Bason v, Harden, 287, 

- 15. It is error to set aside a judgment obtained at a regular term of the Court 
upon motion, without notice to the adverse party. Lyon v. McMlilan, 

392. 


16. Upon a motion to be allowed to defend after judgment, under sec. 85, 
chap. 17, Bat. Rev., the facts in the case must be found by the Court in 


4 which the motion is made. Uzéley v. Peters, 525. 


17. Where a summons was issued within ten days before the term of the 
Superior Court to which it was returnable : Held, that the action should 
have been dismissed on the motion of the defendant, and that it was error 
to order an alias returnable to the next ensuing term. Folk vy. Howard, 


527. 

See Appeal, 1, 3, 6, 8. 
Attachment, 3. 
Complaint, 1, 2, 3. 
Demurrer, 1, 2. 
Deposition, 1. 
Homestead, 12. 
Injunction, 2, 3, 4. 





PRACTICE—CRIMINAL CASES. 

A temporary separation of a juror from his fellows under the supervision of 
the Court, that said juror may be examined as a witness in a case then 
pending, will not of itself vitiate the verdict, returned after the juror 
returns to the jury room. State v. Durham, 447. 


PRESUMPTIONS. 
See Burglary, 1, 2. 


PRIVATE EXAMINATION. 
See Deeds, 3. 


PROBATE OF DEEDS. 
See Probate Courts. 


PROBATE JUDGE. 
See Executors ani Administrators, 4. 


PROBATE COURTS. 


1, The provision of the law, which requires the certificate of probate, made 
by the Probate Judge of a county other than that in which the instru- 


44 
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ment is to be registered, to be passed on by the Probate Judge of the 
latter, is only directory, and a registration, upon a probate, which has 
not been passed upon, is valid. Holmes vy. Marshall, 87. 


2. The cases, required by Sec. 420, of the C. C. P. to be submitted by the 
Judge of Probate to the Judge of the Court in or out of term, are those 
only where the petitioners are infants and the proceedings ex parte. Staf- 
Jord vy. Harris, 198, 

3. Where an administrator petitions to sell a certain tract of land for the 
payment of debts, which land is particularly identified and described by 
metes and bounds in the petition and the order of sale, the order con- 
firming the sale and the order to make title ; and before the title is made 
to the purchaser of the land, the administrator dies : Held, that the Fro- 
bate Court had no authority, after such order and confirmation of sale 
and order to make title, to entertain a motion in the cause, on the part 
of the purchaser, to so amend the pleadings as to include another tract 
of land not therein mentioned. Jbdid. 


4. Held further, that under the circumstances, even if the case was properly 
before the Court, his Honor would have no power to amend the petition, 
upon parol evidence that a tract of land had been omitted therefrom 
through mistake. bid, 

5. It is the plain duty of a Probate Judge, to refuse to confirm a sale of land 
by an administrator, under a decree of his Court, when it appears that 
the land was bid off at such sale, for the benefit of the administrator. 
Shearin vy. Hunter, 493. 


6. A Judge of Probate has no power to make to himself an allowance “for 
his services in stating an account ;” nor has he the power to make an 
allowance to the attornies of the creditors for services in their behalf. 
Patterson vy. Miller, 616. 


7. A Probate Judge who is personally interested in the commissions to be 
allowed to executors, is excluded from jurisdiction in such cases. And 
there can be no waiver of the disqualification, unless by parties having 
an opposing interest in some action, in which the allowance of commis- 
sions arises before him. Barlow vy. Norfleet, 535. 


8. The Probate Court has exclusive original jurisdiction of Special Proceed- 
ings to recover legacies and distributive shares. Hodge vy. Hodge, 616. 


9. This rule is subject to the exception, that when the assent of the execu- 
tor amounts to an express or implied promise to pay a legacy or distri- 
butive share, it becomes a debt, recoverable like any other debt, in the 
Superior Court. did. 


PROCEEDINGS SUPPLEMENTARY TO EXECUTION. 


In proeeedings supplementary to execution, if the judgment debtor dies 
before the appointment of a Receiver, or before the order of such ap- 
pointment is filed in the office of the Clerk of the Superior Conrt, the 
property and effects of such judgment debtor do not vest in the Receiver, 
nor has the judgment creditor any lien thereon as against the adminis 
trator of the judgment debtor. Rankin v. Minor, 424. 
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PUBLIC ADMINISTRATOR. } 
See Executors and Administrators, 4. 


PUBLIC DEBT. 

The act of the 33d November, 1874, repealing the act of the 19th day of Au- 
gust, 1868, providing for the payment of the public debt, does not im- 
pair the obligation of contracts; and under its provisions, the Public 
Treasurer was justified in refusing to pay the coupons of bonds issued 
before the war, although payment thereof had been demanded and action 
brought, which was pending when the said act passed. Wilson y. Jenkins, 
Public Treasurer. 


See Mandamus, I. 


PUBLIC TREASURER. 
See Mandamus, 1, 2, 3. 


PUBLIC DEBT. 


RAILROADS. 

1. The right to value the tangible real and personal property of a Railroad 
corporation, as distinguished from its franchise, is vested by the Consti- 
in the Township Boards of Trustees. Wilmington, C. & A. Railroad Co. 
Commissioners of Brunswick, 10. 


2. The payment of a tax upon the franchise of a corporation, valued impro- 
perly and upon erroneous principles, is no defence against a tax legally 
levied by the county authorities under the general law. Ibid. 


3. Such franchise is capable of valuation, apart from the property which the 
corporation may happen to own ; and a valuation of the franchise, does 
not necessarily or properly include a valuation of the corporate prop- 
erty. bid. 

See Taxes and Taxation, 1. 


Appeal, 4. 


RECEIVER. 
See Proceedings Supplemental to Execution. 


RECORD. 

If a record shows one to be pla‘n‘iff, when in fact he was not, it stands as 
where the record shows one to be defendant, when he was not. In both 
cases, the record is conclusive, until corrected by a direct proceeding 
for that purpose. Doyle vy. Brown, 393. 


See Amendment, 1. 


RECORDARI. 
See Justices of the Peace, 8. 


REGISTRATION. 
See Probate Courts, 1. 
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REFERENCE. e 
See Practice, 14. 


REHEARING. 
See Supreme Court, 1. 


REMOVAL OF CASES. 


1. Where in an affidavit filed for the removal of a prisoner’s case, the facts 
whereon the belief is founded are set forth, so that in the language of 
the statute ‘“‘the Judge may decide upon such facts whether the belief 
is well founded,”’ the Judge acquires complete and final jurisdiction, 
his decision not being the subject of review by this Court. State v. Hill 
et al., 345. 


2. Section 115 of chap. 31, Rev. Cod’, relating to the removal of causes, not 
being digested nor brought forward, is not repealed by section 2, chap. 
121, Bat. Revisal ; and the Superior Courts have the same authority to 
remove criminal causes to adjacent counties, as they had before the 
compilation of that Revisal. State vy. Cunningham, 469. 


Th 


REMOVING CROPS, &c. 
See Indictment, 6, 7. 


REPLEVY BOND. 
See Attachment. 


RESTITUTION—WRIT OF. 


A defendant, whose land has been sold by the sheriff, under an execution bs 
issuing without proper authority, and who has been dispossessed by the 
purchaser at the sheriff’s sale, under summary proceedings before a 
Justice, has a right to have a writ of Restitution, and to be put into 
the possession of his land so sold. Heath v. Bishop, 456. 


RIOT. 
See Indictment, 1. 


SALE OF LAND. 
See Restitution. 
Execution Sale, 3, 5. 


SALE OF LANDS FOR ASSETS. 


1. In a petition to sell land for assets an order that B, the executor and H, 
the executrix, “have leave to sell seventy-five acres of the land de- 
scribed in the petition, so as not to include the dwelling house and out- 
buildings and garden of the premises, to be surveyed and set apart by 
the petitioners before sale, and there was no survey made to identify the 
seventy-five acres: Held, that such order was too indefinite ® justify 
a sale, and should be vacated snd the sale set aside. Blythe vy. Hoots, 575. 








INDEX. 693 








e 2. Where an order of sale directs it to be made by the executor and execu- 
trix, and the sale is made by the executor alone, who received all the 
purchase money and made his report of sale, which was confirmed : 
Held, that such sale was irregular, subversive of the rights of the execu- 
trix, and ought to be set aside. bid. 


See Dower, 1. 
Homestead, 13. 
Probate Courts, 3, 4, 5. 


SALE OF LAND FOR PARTITION. 

One who was not a party to a former petition in Equity for a sale for par- 
tition, is in no way affected by any decree or proceeding in it: There- 
fore, such party cannot bring an action by way of Bill of Review, to 
modify or vacate the decree made in such original action. Henderson 
v. Wallace, 451. 


SALE OF SPIRITUOUS LIQUORS. 
See Indictment, 5. 


SECURITY FOR COSTS. 
See Appeal, 1. 
Practice, 6. 


SETT-OFF AND COUNTER-CLAIM. 
An action brought by the original obligees of a note, to the use of a seme 
plaintiff and her husband, is subject to be set off by an account for med- 
ical services rendered the feme plaintiff before her marriage. Gray v. 
Johnson et al , 68. 


SHERRIFFS. 

1, Where A was elected Sheriff of B county in August, 1874, and tendered to 
the Board of County Commissioners of said county a bond in the sum 
of $10,000, conditioned for the faithful execution of process, &c., which 
bond was accepted by said Board, and then tendered two bonds of $10,- 
000 each, justified in the amount of $13,000 each, one for the collection 
of the county taxes, &c., and the other for the collection of the State 
taxes, &c., which last two bonds were refused by the Board, who also 
refused to qualify him as Sheriff, but appointed another person: Held, 
that A was entitled toa Mandamus, to compel the Connty Commissioners 
to receive his bond aud qualify him as Sheriff of said county. Sixes v. 
Commissioners of Bladen, 34. 

2. Chapter 106, of Battle’s Revisal, differs materially from chap. 105 of the 
Rev, Code: and as it does not appear that that chapter in Battle’s Re- 
visal was ever regularly enacted by the General Assembly according to 
the provisions of the Constitution, chap. 105, sec. 13, Revised Code is 
still law. Ibid. 

3. A Sheriff and his sureties are liable on his official bond, only for a breach 
of some duty specifically described therein. Euton vy. Kelly, 110. 
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4. A Sheriff is not entitled to any extra compensation for executing a “ writ 
of ejectment,” or, a “‘ writ of possession.’’ Sec. 21, chap. 105, sub-divi- 
sion 14, Bat. Rev., does not apply to such cases. Allen v. Spoon, et al, 
369. 

5. By a levy, the property is vested in the sheriff, and his title is transferred 
to the purchaser, whether the sale is public or private. If there is any 
surplus after satisfying the execution debtor, it belongs to the executjon 
debtor or his proper legal representative. Love vy. Johnston, 415, 

6. An action by a sheriff against one of his deputies, for failing to take bail 
upon a capias ad respondendum, whereby the sheriff had to pay $175, as 
special bail, is founded upon an implied contract, of which the Superior 
Court had no jurisdiction, the amount demanded being under $200. 
Latham vy. Rollins, 454. 

7. Where a sheriff, having in his hands an execution againt. A, and 
another against B, sold property found by the jury to belong to A, (who 
was present and forbid the sale,) under the execution against B, sayiag 
nothing at the sale of the execution against A : Held, that the sheriff was 
responsible to A for the value of the property so sold. Davis vy. Calloway, 
476. 


See Execution Sale, 1. 
Homestead, 4, 10. 
Infant, 1. 
Murder, 4. 
Restitution, 


SPECIAL PROCEEDING. 
1. A special proceeding, under sec. 73, chap. 45, Battle’s Revisal, differs from 
a creditor’s bill, in that in the latter all the creditors may make them- 
selves parties, while in the former they are required to do so. Futterson 
v. Miller, 516. 
2. The cost in such proceedings must abide by the provisions of chap. 105, 
Battle’s Revisal. bid. 


SPECIFIC PERFORMANCE. ' 

1. If A buys the property of B, but in his own name, A has the legal title, 
holding itin trust for B; and under our former system Equity would 
compel a conyeyance from A, u on B’s doing what was required of him. 
Fauceti y. Bryan, 512. 

2. Where a defendant, upon the request of the plaintiff, borght in his own 
name, the property of the plaintiff at a sale by the United State Marshal, 
under an agreement that the plaintiff should have the property upon a 
subsequent settlement: Held, that the defendant was no agent of the 
plaintiff, but held the property in his own name until it was divested by 
plaintiff ’s performing his purt of the agreement. bid. 


STATE FINANCES. 
See Mandamus, 1, 2, 3. 
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STATEMENT OF CASES. 
See Practice, 8, 9, 10, 14. 


STATUTE OF LIMITATION. 

1. The new promise, necessary to repel the bar of the statute of limitations, 
must be definite, and show the nature and amount of the debt; or must 
distinctly refer to some writing, or to some other means, by which the 
nature and amount of the debt can be ascertained. Or, there must be an 
acknowledgement of a present subsisting debt, equally definite and cer- 
tain, from which a promise to pay such debt may be implied. Fuison y. 
Bowden, 405. 

2. The Act of 1866-67, chap. 18, sec. 1, relates only to debts and causes of 
action arising out vf new matter, and transactions subsequent to the 7th 
day of May, 1966, and was not intended to embrace old debts or trans- 
actions occurring before that date, out of which causes of action might 
arise after that date. Therefore, where in an action on a guardian bond, 
the plaintiff, a feme covert, became of full age in 1866, married in 1869, 
and instituted the action in 1874: Held, that the statute of limitations 
did not bar the right of action. Lippard and Wife v. Troutman, 551. 


3. The provision of the C. C. P., allowing a feme covert to sue or be sued con- 
cerning her separate property does not remove the disability of covert- 
ure, so as to allow the statute of limitations to bar a feme covert’s right of 
action. Ibid. 


STOCKHOLDERS. 
See Action, 6, 7, 8. 


SUMMARY PROCEEDINGS. 
See Landlord and Tenant, 1. 


SUMMONS. 
See Complaint, 1, 2, 3. 
Homestead, 12. 
Infants, 1, 2. 
Justices of the Peace, 7. 
Judgment, 1, 4. 
Practice, 12, 17. 


SURETY AND PRINCIPAL. 


One who signs a covenant as surety upon the condition and agreement be- 
tween him and his principal, that it is not to be binding upon him, or 
delivered to the covenantee, unless another person should a'so sign it as 
surety, is bound thereby, although the principal to whom he entrusted 
it, delivered it to the covenantee, without a compliance with such con- 
dition. of which and its breach, the latter has had no notice. Gwynv 
Patterson, 189. 

See Advancements, 1. 
Appeal, 1. 
County Commissioners. 
Guardian and Ward, 1, 2. 
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SUPERIOR COURTS. 

1. The Superior Courts have exclusive original jurisdiction of misdemeanors 
arising under sec. 19, chap. 115, Laws of 1873-’74, failing to give in his 
poll for taxation. State v. Upchurch, 146. 

2. The Superior Court has power to strike out an anwer whenever it appears 
to the satisfaction of the Court that it is irrelevant or frivolous, under 
either sec. 169 or sec. 120,C. C. P. Comm’rs of Yancey v. Piercy, 181. 

3. The Superior Courts have concurrent jurisdiction with Justices of the 
Peace of the offence of entering on land after being forbidden so to en- 
ter. If complaint is not made by some person within six months from 
the commission of the offence, a Justice has no jurisdiction, and its cog- 
nizance is left to the Superior Court. State vy. Presly, 204. 

4. The judgment of the Superior Court, upon the facts relied upon to sus- 
tain a motion under section 133, C. C. P., to set aside a judgment, as to 
the truth of such facts, is final. The judgment, as to their sufficiency 
in law, is subject to review. Johnson v. Duckworth, 244. 

5. ASuperior Court has no power, under sec. 1, chap. 22, Bat. Rev., to order 
a defendant to pay into Court on a day certain, the amount of a debt due 
on a judgment, and in default thereof, to attach such defendant for con 
tempt of Court. Daniel v. Oowen, 340. 

6. The Courts still have power, where the relation of trustee and cestuy que 
trust exists, to order a fund held in trust to beTpaid into Court, to the end 
that the fund should be put under the protection ofthe Court. Such an 
order is a lawful order within the meaning of the statute, and may be 
enforced by attachment for contempt. bid. 

7. The Superior Court did not acquire original jurisdiction of actions to re- 
cover legacies by the passage of the Act of 1872-73, entitled ‘‘ An Act to 
cure defects in certain judicial proceedings arising from mistakes of ju- 
risdiction and other causes."’ Hodge v. Hodge, 616. 


See Bastardy, 1. 
Practice, 14, 16. 
Rem >val of Causes, 2. 


SUPREME COURT. 

1. The weightiest considerations makes it the duty of the Courts to adhere 
to their decisions. No case ought to be reversed upon a petition to re- 
hear, unless it was decided hastily and some material point was over- 
looked, or some direct authority was not called to the attention of the 
Court. Watson v. Dodd, 240, 

2. Where, upon appeal, an imperfect account was brought up to this Court, 
and the judgment of the Court below modified: Jt was held, that this 
Court had authority to refer such account to its clerk, to be reformed so 

as to correspond with its judgment in such appeal. Whitford v. Foy, 
247, 


See Appeal, 7. 
Practice, 13. 
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TAKING PRIVATE PROPERTY FOR PUBLIC USE. 
The order of a superior military officer, of itself, will not justify his subor- 
dinate in taking private property for public use. When, with such or- 
der, there is an immediate military necessity for such taking, the subor- 
dinate will be justified. Aoouce vy. Davis, 218. 


TAXES AND TAXATION. 

1. The payment of the tax upon the f anchise of a railroad corporation, 
under the act of 1872-72, chap. 115, does not exempt the corporation 
from the payment of county and State taxes, properly levied upon its 
road-bed, superstructure, &c. Wil. Railway Bridge Co. vy. Comm'rs of 
New Hanover, 15. 

2. In order to pay debts contracted prior to the adoption of the Constitution, 
taxes may be levied by the County Commissioners, without regard to the 
Constitutional limitation, or equation; but in regard to new debts, both 
must be observed. Trvéil & Brown y. Commr’s of Madison Co,, 2, 3. 

See Municipal Corporations, 2, 3. 

Railroads, 2. 

Superior Courts, 1. 


TENDER. 
A tender of Coufederate money in 1863, at its nominal value, in payment of 
a note due in 1857, is not a legal tender for any purpose, Love vy, Johu- 


ston, 315. 


TENANTS IN COMMON. 


See Wills, 6. 


TITLE. 
See Execution Sale, 1. 
Judgment, 3. 


Probate Courts, 3. 


TRIAL BY JURY. 
Parties are entitled to a jury trial in all cases when they have not wafved 
their right to demand it, as they have in a referance by consent, ———70 N. 
C. Rep., 34. Lippard vy. Roseman, 427. 


TOWNSiIIP TRUSTEES. 
See Municipal Corporations, +. 


Railroads, 1. 


TRUSTS AND TRUSTEES. 
1, Where A, in 1863, conveyed his property to B, in trust to pay certain ¢na- 
merated debts, divided in the deed into three classes, and ©, one of 
the second class creditors, directed the trustee, B, to withhold from col- 


45 
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lection an amount suflicient to pay his debt, which was dene, and the 
rote so withheld by the trustee became worthless by the re ults of the 
war, and not through any default of the trustee: Zeld, that C was not 
entitied to a pro rata share of the money collected for the benefit of the 
second class creditors, and that the trustee was not liable therefor. Bu- 
son Vv. Harden, 287. 

2. A trustee, who diligently enquires after the holder of a certain note se- 
cured to be paid in the second class of a trust made in 1863, and who 
being unable to find the same, still reserves a sufficient amount of the 
trust funds, to-wit. a nete solvent at the time, to pay said secured note, 
is not guilty of laches, because of said trust fund note becoming worth- 
less from the result of the war; and being in no default, cannot be 
charged with its pro rata payment as a second class debt. Zbidd. 


See Estoppel. 
Specific Performance, 


Superior Couris, 6. 


aad 


TRUSTEES OF THE UNIVERSITY. 


See Constitution, 1, 2. 


UNLAWFUL ASSEMBLY. 
See Indictment, 1. 


UNLAWFUL FENCE. 
See Justices of the Peace, 2, 3. 


SLRS 
pis 


VACANCY. 


See Judges of the Superior Court, 1, 3. 
VENDOR, Xe. 


See Execution Sale, 5. 


VENUE. 
See Infant, 4. 


VERDICT. 
See Larceny, 1, 3. 
Practice, Criminal Cases. 


WAIVER. 
See Contract, 4. 
Probate Courts, 7. 
Trial by Jury. 


WARRANTY. 
. See Homestead. 
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WASTE. 
See Practice, 1, 2. 


WIDOW. 
See Homestead, 1, 2. 


Wills, 1. 


WILLS. 

1. A testator, after leaving certain personal property to his widow, devises 
to her his lands in the following words: ‘‘ Also my Jand and stock of all 
kind, that I am in possession of, also all my other property,” &c. I also 
empower my wife to give to my daughter E. and to W. (his son,) any of 
sald property herein mentioned at any time, or from time to time, as 
said wife may think proper: Held, that the widow had only a life estate 
in the land, aud that she had no power to convey the same by deed or 
otherwise to any person whatsoever, except her children named. Juss vy. 
Jones, 52. 

2. A testator devised to his widow, for life, certain lands, and directed the 
same to be sold afte her death and the proceeds divided, with certain 
limitations, among his children, to one of whom, Thomas, he had given 
a tract of land for life, with limitation to his wife, &c.: Held, that 
Thomas took only a life estate in the proceeds of the sale of his father’s 
land, and that the land devised to him for life, &c. is to be sold to re- 
pay such proceeds to the parties entitled. Cobd, ex’r vy. Henderson, 374. 


3. A testator in his will leaves to E. T. C. “ All the residue of my estate, 
both real and personal, during her natural life or single state: Held, that 
E. T. C. was entitled to the use and enjoyment of the specific property 
so given, and that the Executor had no right to intermeddle therewith, 
except to prevent a loss or unnecessary waste of the same. Chambers vy. 
Bumpass, 429, 

4. Where devis s of land are vague and indefinite, it is competent for the 
Court, by the intervention of commissioners, to render that certain which 
was before uncertain, and thus effectuate the intention of the testator. 
And there being no suggestion of fraud or misconduct on the part of 
such commissioners, and no eviderce offered to sustain the exceptions 
t» their report, the report should be confirmed = //arvey vy. Harvey, 570. 


5. Where a testator devisei to A and B, two of his sons, e ch a portion of 
his land, and in another clause directed the residue to be sold, and the 
proceeds to be divided between others of his child en: Held, that A and 
B may be regarded as tenants in common with hose claiming the resi- 
due; and that the Court may eall to its aid commissioners to make par 
tition of the lands of the testator, 7 bid. 


WITNESSES, 
1, It is error in the Judge on a trial of a cause in the Court below, to submit 
the competency of a witness, as a question of fact for th jury. The 
competency of a witness is a question for the Court, to be raised when 
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he offers to testify, and to be determined by the Court. MeLean, ex*r 
de, vy. Elliott and wife. 

2. If a witness to a will is interested asa egatee thereunder, he is a com” 
petent witness to prove the will, the effect being to deprive him of the 
legacy. (Bat. Rev., Chap, 119, See. 10.) 7bid. 

3. A proposed witness, whose interest in the event of the suit is sueh as sub- 
stantially makes him a plaintiff, is incompetent to testify as to a conver- 
sation between a testa or, from whom he derives his interest, and the in- 
testate of the defendants. Barlow y, Novjlect, 535. 


See Practice, 4, 5. 


WOUNDING CATTLE. 


See Indictment 3, 4. 


we NOTE. 

His Honor, Judge Scuexck, has informed the Reporter, that in the 
case of State v. Gaither, the Clerk of the Court below made a mistake 
in copying his case for this Court. by putting in the words ‘‘and ate 
them,” which his Honor says he did not use, 
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